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copy mailed to Gerald P. Norton. | filed. 


[Filed November 12, 1969] 


COMPLAINT 
(Declaratory Judgment, Injunction and Other Relief) 

Plaintiff, for its complaint against defendant herein, alleges as 

follows: 
Nature of the Action, Jurisdiction and Venue 

1. This action for a declaratory judgment, injunction, and other 
relief arises under the laws of the United States and laws of the District 
of Columbia. There exists between the parties an actual controversy, 
justiciable in character. The matter in controversy exceeds the sum 
of $10,000, exclusive of interest and costs. This Court has jurisdiction 
under 28 U. S. C. Section 2201-02; and D. C. Code Section 11-521. 
Defendant may be found in, has headquarters in, and resides in the Dis- 
trict of Columbia and venue lies in the District of Columbia under 28 
U. S. C. Section 1391(b). 

Plaintiff 

2. Plaintiff Capitol East Homes, Inc., isa non-profit corporation 
organized and existing by virtue of the laws of the District of Columbia 
for the purpose of assuring that a balanced, racially-mixed community 
exist [sic] in the Capitol East area of Washington, which lies generally 
between the United States Capitol and the Anacostia River, Plaintiff was 


formed by and for poor residents of the Capitol East area. Plaintiff 


buys dilapidated housing, rehabilitates this dilapidated property, and 


then sells it to low-income persons, with the assistance of and pursuant 
to National Housing Act, as amended.” 
Defendant 
3. Defendant District of Columbia is a municipal corporation. 
Count I | 

4. Section 19-701 of the D. C. Code provides that There there 
are no kin to the fifth degree, the "surplus of real and personal property 
escheats to the District of Columbia to be used by the Commissioners of 
the District of Columbia for the benefit of the poor." : 

5. It is the practice of the Defendant to treat escheated real or 
personal property and the proceeds from any sale or disposition thereof 
in ways that are not specifically for the benefit of the poor. Thus, where 
escheated property is of such a nature that it could itself be used for the 
benefit of the poor, no effort is made by Defendant to do so. Similarly, 
no effort is made by Defendant to use escheated cash or the proceeds of 
any disposition of other escheated property for the benefit of the poor. 
Rather, pursuant to Commissioners Order 65-834 (Exhibit A), escheated 
property is usually disposed of by sale to the highest bidder in the same 
manner as the Defendant disposes of other surplus property, and the 


proceeds are deposited by the Defendant in the United States Treasury to 


the credit of the Defendant. Such receipts are not earmarked to be used 
for the benefit of the poor and in fact are aggregated with other revenues 
to be used at least in part for expenditures not intended to benefit the 
poor. For fiscal year 1969 alone approximately $83,000 was thus 
deposited from the escheat of personal property. 
Count II 
6. Plaintiff realleges and incorporates herein the allegations of 


paragraphs 1 through 5 of the Complaint. 


7. On November 29, 1967, and pursuant to D. C. Code § 19-701, 


property in the District of Columbia, known as Lot 83 in Square 987 and 
improved by premises (a residential dwelling) known as 1106 Constitu- 
tion Avenue, N. E. (hereinafter known as 1106 Constitution"), 
escheated to the District of Columbia by Order of this Court, holding a 
Probate Court, Administrative Order No. 115,750. 1106 Constitution 
is in the area served by Plaintiff. 

8. In accordance with the practice described in Count I, Defen- 
dant intends to sell 1106 Constitution to the highest bidder. Defendant 
has issued an “Invitation for Bids" (Exhibit B), dated October 21, 1969, 
and is presently accepting bids on 1106 Constitution until 10:00 A. M. 
Thursday, November 13, 1969, at which time any bids received will be 


opened. At that time or within a few days thereafter Defendant intends 


to award 1106 Constitution to the highest bidder, regardless of the pur- 
pose for which such bidder intends to use the property and without any 
showing that said property will be used for the benefit of the poor. 

9. In accordance with the practice described in Count I, immedi- 
ately upon consummation of the sale of 1106 Constitution, Defendant in- 
tends to pay the net proceeds of the sale into the United States ‘Treasury 
to the credit of the District of Columbia pursuant to the abovementioned 
Order 65-834. : 

10. The existing improvements on 1106 Constitution, which have 
been vacant for two years, have been condemned by the Board of Condem- 
nation of Insanitary Building. This deterioration reflects a general 
pattern of decay which has afflicted much of the abandoned property in 
the District of Columbia and which has led to the strinking of the avail- 
able pool of housing for poor persons in the District of Columbia. 

11. Sale of 1106 Constitution to a person who wanted the property 
for his own personal gain would unduly harm the poor. Sale to an 
absentee landlord would lead to the use of the property as a means to 


exploit the poor. Sale toa private person for his own use would mean 


that the property be lost as a potential resource for the benefit of the 


poor, which might result in irreparable harm to the poor. 


12. Through its efforts in the Capitol East area of the District, 
Plaintiff is endeavoring to end this cycle of decay with its resultant 
diminution of the supply of low cost housing. Asa non-profit corpora- 
tion which has sponsored rehabilitation of decrepit housing and home 
ownership for poor persons in Square 987 in the vicinity of 1106 Consti- 
tution, Plaintiff is unusually, if not uniquely, qualified to assure that 
1106 Constitution be used as fully as possible for the benefit of the poor. 

13. Land being an irreplaceable commodity and each parcel having 
its unique qualities, the location of 1106 Constitution within the area of 
Plaintiff's present project means that 1106 Constitution can be utilized by 
Plaintiff to benefit the poor to greater advantage than real estate in any 
other location in the District. Accordingly, sale of this real property 


to someone other than Plaintiff who does not intend to use the property 


for the benefit of the poor would be more prejudicial to the poor than the 


sale of some other piece of real estate. 

14, Plaintiff initiated negotiations with Defendant to explore a 
possible disposition of 1106 Constitution to Plaintiff in accordance with 
Plaintiff's present ongoing program of rehabilitating property in the 
vicinity of 1106 Constitution for the benefit of the poor. In those negoti- 
ations the Defendant claimed that under D. C. Code § 19-701 it lacked 


authority or discretion to sell escheated property to a person such as 


Plaintiff who intended to use the property for the benefit of the) poor un- 


less such person is the highest bidder at a public sale. 

15. A bid for the purchase of 1106 Constitution has been sub- 
mitted on Plaintiff's behalf. Attached thereto is a statement of intention 
to use said property for the benefit of the poor. (Exhibit C) | 

Prayer 

WHEREFORE, Plaintiff prays as follows: 

1. That the practice of the Defendant described in Count Ibe 
adjudged to violate D. C. Code § 19-701; | 

2. That the Defendant be preliminarily and permanently enjoined 
(a) from disposing of escheated property, including 1106 Constitution, 
or the proceeds of any disposition thereof in violation of D. C. Code 
§ 19-701, and (b) to use such property and proceeds specifically for 
the benefit of the poor; : 

3. That the Defendant be adjudged to have the authority and obli- 
gation under D. C. Code § 19-701, where reasonably possible, to dis- 
pose of escheated property in a manner and to a buyer or user which will 
benefit the poor, including disposition to a person other than the highest 
bidder where appropriate; : 

4. That Defendant be preliminarily and permanently enjoined 


| 
from awarding or otherwise disposing of 1106 Constitution to any person 


who does not intend to'use the property for the benefit of the poor, and 
that Defendant be further required to dispose of 1106 Constitution to a 


person who does intend the use the property for the benefit of the poor; 


5. That Plaintiff recover full costs and reasonable attorney fees; 


6. That Plaintiff have such other and further relief as the Court 


may deem appropriate. 


* * * * 
[Exhibit A] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICE 
WASHINGTON, D. C. 


June 22, 1965 


SUBJECT: Sale of Real Properties Escheated to the District of Columbia 
Department of General Administration 


ORDERED: 


The real properties escheated to the District of Columbia by court 
order pursuant to the provisions of Section 9(d) of the Act of August 31, 
1957 (71 Stat. 562, Sec. 18-717, D. C. Code, 1961 ed.) shall be dis- 
posed of by sale to the highest bidder at public sale as provided for the 
sale of properties excess to the needs of the District of Columbia and the 
reasonable and necessary expenses of such sales shall be paid from the 
proceeds thereof and the amount remaining deposited in the Treasury of 
the United States to the credit of the District of Columbia. All such 
sales shall be advertised by publication in appropriate public periodicals 
and distribution of a prospectus describing the property and setting forth 
the terms of the sale; and it is further ordered: 


That when, in the opinion of the Commissioners, circumstances 
attendant to the disposal of such property warrant sale by negotiation at 
fair market value or disposal by other means, they may so direct. 


By order of the Board of Commissioners, D. C. 


/s/ ¥. L. Timmons, Jr.' 
Acting Secretary to the Board 
Official copy furnished: 
Finance Office (5) 
Budget 
Int. Audit 
Dept. of Gen. Admn. 
Adm. Serv. Office 
Gen. Files 
Personnel 
Cc. Cc. 
Procurement Office - 


* * * * 


[Filed December 3, 1969] 


- ANSWER OF DEFENDANT, DISTRICT OF COLUMBIA 
MPLAINT ! 


First Defense : 
The complaint fails to state a claim against the defendant, Dis- 
trict of Columbia, upon which relief can be granted. : 
Second Defense | 
1. The defendant admits the allegations contained in the first, 
second andfifth sentences of paragraph numbered 1 of the complaint. 
Defendant denies that the matter herein in controversy exceeds the sum 


of $10,000.00, exclusive of interest and costs. Defendant admits that 
| 
28 U. S. C. 2201, 28 U. S. C. 2202 and Section 11-521, D. C. Code, 


1967 ed., relate to and state the jurisdiction of this Court, but denies 
that this Court has jurisdiction over the instant matter solely by virtue 
thereof. 

2. Defendant admits that plaintiff is a non-profit corporation 
organized under the laws of the District of Columbia, but is without 
knowledge or information sufficient to form a belief as to the truth of 
the remaining allegations contained in paragraph napered 2 of the 
complaint. 

3. Defendant admits the allegations contained in paragraph 
numbered 3 of the complaint. 

Count I 
4, The defendant relies upon the language of Section 19-701, 


D. C. Code, 1967 ed., in its entirety and not on that portion alluded to 


by the plaintiff in paragraph numbered 4 of Count I of the complaint. 


5. The allegations contained in the first, fourth and sixth sen- 
tences of paragraph numbered 5 of Count I of the complaint are admitted. 
Sentences numbered two, three and five of paragraph numbered 5 are 
conclusory only requiring no answer. However, if answer be required, 


the same are denied. 


Count I 

6. Defendant hereby restates paragraphs numbered 1 through 5 
of this answer and incorporates said paragraphs by reference. | 

7. Defendant admits the allegations contained in the first sentence 
of paragraph numbered 7 of Count I [sic].of the complaint, but is without 
knowledge or information sufficient to form a belief as to the truth of the 
remaining allegations contained in said paragraph. | 
8. Defendant admits the allegations contained in the first sentence 


| 
of paragraph numbered 8 of Count II of the complaint, and denies the re- 


mainder of said paragraph. | 

9. The allegations contained in paragraph numbered 9 of Count 
II of the complaint are conclusory only requiring no answer. : 

10. Defendant admits that the existing improvements on 1106 
Constitution Avenue have been condemned by the Board of Condemnation 
of Insanitary Buildings, but is without knowledge or information sufficient 
to form a belief as to the truth of the remaining allegations contained in 
paragraph numbered 10 of Count II of the complaint. , 

11. Defendant denies the allegations contained in paragraph 
numbered 11 of Count II of the complaint. 

12 through 15. Defendant is without knowledge or inforpuation 


sufficient to form a belief as to the truth of the factual allegations con- 


tained in paragraphs numbered 12 through 15 of Count II of the complaint 
and is not required to, and therefore makes no answer to the conclusions 


contained therein. 


*x * * * ; 


[Filed January 19, 1970] 


PLAINTIFF'S INTERROGATORIES TO DEFENDANT 


x* * * 
1. State separately, as to each item of property, real or personal, 
that escheated to the District of Columbia during the years 1963-1968, 
inclusive, the following information (the answers may be based on 
calendar years or fiscal years, whichever is more convenient): 
* * * 
(g) if the property was disposed of in some manner, 
(i) state whether defendant believes the proceeds 
of such disposition could reasonably have been used 
for the benefit of the poor; 
(ii) state the nature and value of the proceeds 
of such disposition and the identity of the person 
to whom such dispostion was made; 
(iii) to the extent that the proceeds of such dis- 
position were used for the benefit of the poor, 


describe such use; 


(iv) to the extent that the proceeds of such 
disposition were not used for the benefit of the 
poor, describe such as was made thereof; 

(v) describe what efforts, if any, were 
made to ensure that the property would be used 
for the benefit of the poor by the person to whom 
such disposition was made; 

(vi) describe what efforts, if any, were made 
to ensure that the proceeds of such disposition 
would be used for the benefit of the poor; 

(vii) state whether the proceeds of such dis- 
position were deposited in the United States 


Treasury and, if so, state to what extent, if 


at all, such proceeds were set apart in any way 
to be used for the benefit of the poor and to what 


extent such proceeds were aggregated with other 


revenues and not used for the benefit of the poor; | 
(viii) if the property was disposed of by pub- 


lic sale, describe each situation, if any, in which | 
the party. to whom the property was disposed was — 
| 


not the highest bidder. 


2. Identify all documents embodying the policies and programs 
customarily followed by defendant concerning the use to be made of 
escheated real or personal property or of the proceeds of any disposition 
thereof, and, to the extent that such policies and programs are not 
embodied in documents, state the substance of such policies and programs. 

3. When escheated property is disposed of by sale or auction, 
state the extent to which, if at all, defendant customarily takes into 


account the purposes for which the potential buyers may or will use the 


property. 


* * * 


[Filed March 19, 1970] 


SUPPLEMENTAL ANSWERS OF DEFENDANT, DISTRICT 


OF COLUMBIA, TO INTERROGATORIES 


* * * 


1 (g) (ii) through 1 (g) (viii). The amounts of money which 
escheated to the District of Columbia in the above-listed cases, as well 
as the amounts of money which were received by the District of Columbia 
from the disposition of the real properties described in the previously 
filed answers of defendant to interrogatories, were first deposited with 
the D. C. Treasurer, and then deposited in the Treasury of the United 


States to the credit of the District of Columbia, General Fund Revenues, 


15 


which are in turn the base, except for Federal Payment, for funding 
District of Columbia Appropriations. : 

2. The policies and programs customarily followed by the Dis- 
trict of Columbia in relation to the use of escheated real properties are 
stated in Commissioners’ Order 65-834. The policies and programs 
customarily followed by the District of Columbia in relation to the use of 
escheated personal properties are as stated in the above answer to inter- 
rogatory numbered 1 (g) (ii) through 1 (g) (viii). | | 


| 
* * * * * * * | 


[Filed February 3, 1970] 


ANSWERS OF DEFENDANT, DISTRICT OF COLUMBIA 
TO INTERROGATORIES 


* * * 


i 
i 
i 
! 
i 
| 
t 


3.. When escheated property is disposed of by sale or auction, 
the District of Columbia does not customarily take into never the pur- 
poses for which the potential buyers may or will use the property. 

[Filed April 10, 1970] 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
Plaintiff moves the Court, pursuant to Rule 56 of the Federal 


Rules of Civil Procedure, for summary judgment on the ground on the 


basis of the undisputed facts plaintiff is entitled to relief as a matter 
d law. 
mt 
AFFIDAVIT 
DISTRICT OF COLUMBIA : ss 

ARNOLD STERNBERG, having been duly sworn according to law 
deposes and states: 

1) Iam Vice President of the Housing Development Corporation, 
a non-profit housing corporation whose primary function is to rehabili- 
tate slum housing. 

2) Ihave full knowledge and understanding of the Capitol East 
Homes, Inc. project, since Housing Development Corporation is pro- 
viding seed money and expertise for project development and is, in 
addition, together with Capitol East Homes, Inc. , the Federal Housing 
Administration non-prafit sponsor of the project. 

3) The property at 1106 Constitution Avenue, which has escheated 
to the District of Columbia, is a necessary element of the general design 
of Capitol East Homes, Inc. and Housing Development Corporation, as 


co-sponsors, to provide rehabilitated homes and establish a decent 


viable community for poor persons on the block designated Square 987 


in Northeast Washington. Pursuant to this general design, the co- 


17 

| 
sponsors have purchased sixteen of the homes on Park Street in Square 
987 and have completed rehabilitation of six dwelling units (FHA Project 
No. 000-56001). To date, the co-sponsors have purchased two dilapi- 
dated dwellings, Nos. 1110 and 1126 on the Constitution Avente side of 
the block and further are negotiating the purchase of other housing on 

| 


the block. 


4) Asa result of the efforts of the Capitol East Homes, Inc. and 


Housing Development Corporation, as co-sponsors to date, families 
qualifying under the low interest and mortgage supplement program of 
Section 221(h) and 235(j) of the National Housing Act of 1968, have pur- 
chased three rehabilitated housing units and are becoming responsible 
home owners in a planned community. Previous to this project, these 
families lived in the same, but then dilapidated, housing units, paying 
rent to absentee landlords that in all cases was in an amount greater 
than the debt service they now pay on their mortgages as homie owners. 
5) On behalf of Capitol East Homes, Inc., and Housing Develop- 
ment Corporation, several discussions and communications with repre- 
sentatives of the District of Columbia were had by me or by counsel, 
with respect to the District Government's practice in handling escheated 
property and the possibility of disposing of 1106 Constitution Avenue to 
a group such as Capitol East Homes, Inc., to be used for the benefit of 


the poor even if it were not the highest bidder at a sale. 


6) Through these and other inquiries Iam informed as follows: 
(a) It is the practice of the District Government to 


treat escheated real or personal property and the proceeds 


from any sale or disposition thereof in ways that are not 


specifically for the benefit of. the poor. Thus, where 
escheated property is of such a nature that it could itself 
be used for the benefit of the poor, no effort is made by 
the District Government to do so. Similarly, no effort 
is made by the District Government to use escheated 
cash or the proceeds of any disposition of other escheated 
property for the benefit of the poor. Rather, pursuant 
to Commissioners Order 65-834 (Exhibit A), escheated 
property is usually disposed of by sale to the highest 
bidder in the same manner as the District Government 
disposes of other surplus property, and the proceeds 
are deposited by the District Government in the United 
States Treasury to the credit of the District Government. 
Such receipts’ are not earmarked to be used for the bene- 
fit of the poor and in fact are aggregated with other 
revenues to be used at least in part for expenditures 


not intended to benefit the poor. For fiscal year 1969 


alone approximately $83,000 was thus deposited from — 


the escheat of personal property. 


(b) Pursuant toan “Invitation for Bids" (Exhibit — 


was submitted on behalf of Capitol East Homes, Inc., | 


B) dated October 21, 1969, a bid on 1106 Constitution 


by Housing Development Corporation. (Exhibit C). 
Attached thereto was a statement of intention to use 
said.property for the benefit of the poor. No other 
bids were submitted pursuant to that invitation. Al- 
though the Capitol East bid for $3100.00, as the only 
bid, was the highest bid, by letter dated December 2, | 
1969, (Exhibit D) the District Government rejected the 
bid for failure to meet the "minimum bid price" | 
($6,700.00) specified in the Invitation for Bids. | 
(c) The District Government intends to sell 1106 | 
Constitution to the highest bidder. The District Gov- 
ernment has issued an “Invitation for Bids" (Exhibit : 
E), dated March 17, 1970, and is presently accepting : 
bids on 1106 Constitution until 10:00 A.M. Thursday, : 
April 14, 1970, at which time any bids received will | 


be opened. At that time or within a few days there- : 


after the District Government intends to award 1106 
Constitution to the highest bidder, regardless of the 
purpose for which such bidder intends to use the pro- 
perty and without showing that said property will be 
used for the benefit of the poor. The Invitation for 
Bids specifies a "minimum bid price” of $3,200.00. 
(d) Immediately upon consummation of the sale 
of 1106 Constitution the District Government intends 
to pay the net proceeds of the sale into the United 
States Treasury to the credit of the District of Co- 
lumbia pursuant to the abovementioned order 65-834. 
(e) In negotiations, the District Government 
claimed that it lacked authority or discretion to sell 
escheated property to a person such as Capitol East 
Homes, Inc. who intended to use the property for the 
benefit of the poor unless such person is the highest 
bidder at a public sale. 
7. The existing improvements on 1106 Constitution, which have 
been vacant for two years, have been condemned by the Board of Condem- 


nation of Insanitary Buildings. This deterioration reflects a general 


pattern of decay which has afflicted much of the abandoned property in 


the District of Columbia, and which has led to the shrinking of the avail- 


able pool of housing for poor persons in the District of Columbia. Sale 
of 1106 Constitution to a person who wanted the property for his own 
personal gain would unduly harm the poor. Sale to an absentee landlord 
would lead to the use of the property as a means to exploit the poor. 

Sale to a private person for his own use would mean that the property 

be lost as a potential resource for the benefit of the poor, which might 

| 

8. Through its efforts in the Capitol East area of the District, 


result in irreparable harm to the poor. 


Capitol East Homes, Inc. is endeavoring to end this cycle of decay with 
its resultant dimunition [sic] of the supply of low cost housing. Asa 
non-profit corporation which has sponsored rehabilitation of decrepit 
housing and home ownership for poor persons in Square 987 in the 
vicinity of 1106 Constitution, Capitol East Homes, Inc., is unusually, 
if not uniquely, qualified to assure that 1106 Constitution be ubed as fully 
as possible for the benefit of the poor. Land being an irreplaceable 
commodity and each parcel having its unique qualities, the location of 
1106 Constitution within the area of Capitol East Homes, Inc. 's present 
project means that 1106 Constitution can be utilized by capitol East 
Homes, Inc., to benefit the poor to greater advantage than real estate 
in any other location in the District. Accordingly, sale of this real 

| 


property to someone other than Capitol East Homes, Inc. , who does not 
intend to use the property for the benefit of the poor would be more pre- 


judicial to the poor than the sale of some other piece of real estate. 


9. A bid for the purchase of 1106 Constitution has been submitted 


on behalf of Capitol East Homes, Inc. (Exhibit E). Attached thereto is 


a statement of intention to use said property for the benefit of the poor. 


/s/ Arnold Sternberg 
rnold Sternberg 


* * * * 
AFFIDAVIT 
DISTRICT OF COLUMBIA : ss 

MARY BRISCOE, having duly sworn [sic] according to law, 
deposes and states, 

(1) Iam president of Capitol East Homes, Inc. Capitol East 
Homes, Inc. is a group of poor persons who have gotten together to try 
to solve their housing problems. We are a non-profit corporation and 
we all participate on a voluntary basis. 

(2) During the past 2 years, Capitol East Homes has co-sponsored 
with Housing Development Corporation, a project to provide decent, re- 


habilitated homes for the people in our neighborhood. Housing Develop- 


| 

ment Corporation, also a non-profit corporation, is providing the seed 
money and the expertise for development of this project and to date 18 
homes on Park Street and Constitution Avenue, Square 987, Northeast 
Washington have been purchased for rehabilitation and reconveyance to 
poor families. Six homes have already been rehabilitated and three 
are now in the process of being completely reconditioned. Au of the 
families who move into these homes qualify as low income persons to 
receive federal aid in the form of low interest rates and mortgage 
supplement payments. : 

(3) The condemned house, 1106 Constitution Avenue, in Square 


987, is a necessary part of the project we have established in our 


neighborhood. We know that Housing Development Corporation has 


been working hard to obtain this property for our project from the Dis- 


trict of Columbia but to date, has had no success. 

(4) We do not want another slum speculator to get that property. 
I understand the law says the property is to be used for the benefit of 
the poor. I think that we should be able to use that property in ais 


project. | 


/s/ Mary Briscoe 
Mary Briscoe 


* 


property to someone other than Capitol East Homes, Inc. , who does not 
intend to use the property for the benefit of the poor would be more pre- 


judicial to the poor than the sale of some other piece of real estate. 


9. A bid for the purchase of 1106 Constitution has been submitted 


on behalf of Capitol East Homes, Inc. (Exhibit E). Attached thereto is 


a statement of intention to use said property for the benefit of the poor. 


/s/ Arnold Sternberg 
rnold Sternberg 


* * * cd 
AFFIDAVIT 
DISTRICT OF COLUMBIA : ss 

MARY BRISCOE, having duly sworn [sic] according to law, 
deposes and states, 

(1) Iam president of Capitol East Homes, Inc. Capitol East 
Homes, Inc. is a group of poor persons who have gotten together to try 
to solve their housing problems. We area non-profit corporation and 
we all participate on a voluntary basis. 

(2) During the past 2 years, Capitol East Homes has co-sponsored 
with Housing Development Corporation, a project to provide decent, re- 


habilitated homes for the people in our neighborhood. Housing Develop- 


ment Corporation, also a non-profit corporation, is providing the seed 
money and the expertise for development of this project and to date 18 
homes on Park Street and Constitution Avenue, Square 987, Northeast 
Washington have been purchased for rehabilitation and reconveyance to 
poor families. Six homes have already been rehabilitated and three 
are now in the process of being completely reconditioned. All of the 
families who move into these homes qualify as low income persons to 


receive federal aid in the form of low interest rates and mortgage 

| 

3 | 

(3) The condemned house, 1106 Constitution Avenue, = Square 


supplement payments. 


987, is a necessary part of the project we have established in our 
neighborhood. We know that Housing Development Corporation has 
been working hard to obtain this property for our project from the Dis- 


trict of Columbia but to date, has had no success. 

(4) We do not want another slum speculator to get that property. 
I understand the law says the property is to be used for the benelit of 
the poor. I think that we should be able to use that propery ‘in our 


project. 


/s/ Mary Briscoe 
Mary Briscoe 


* * 


AFFIDAVIT 
DISTRICT OF COLUMBIA : ss 

NORMAN P, GOLDBERG, having been duly sworn according to 
law deposes and states: 

1) Iam an employee of the Housing Development Corporation, a 
non-profit housing corporation organized for the main purpose of rehabili- 
tating slum housing. 

2) On April 2, 1970, I viewed Lot 38, square 2863, improved by 
premises 2611 - 11th Street, N. W. This property is situated in a 


series of row-houses, and appeared to be a residence. 


/s/ Norman P. Goldberg 
Norman P. ldberg 


* * * 


[Filed May 26, 1970] 


MOTION OF DEFENDANT FOR SUMMARY JUDGMENT 


The defendant moves the court pursuant to Rule 56, Federal 
Rules of Civil Procedure, to grant summary judgment in its favor on 
the ground that the complaint and other matter filed by plaintiff, together 
with this motion, memorandum of points and authorites in support there- 


of, statement of material facts, and the affidavits of Albert S. Povich 
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and David K. Roth, all of which are attached hereto and by reference 
made a part hereof, and all other pleadings and exhibits filed in the 
instant case, demonstrate that there is no genuine issue as to any 
material fact and that the defendant is entitled to judgment asa matter 
of law. ves | 


| 
* * * * * * 


AFFIDAVIT OF DAVID K. ROTH 


DISTRICT OF COLUMBIA, ss: 


David K. Roth, having first been duly sworn, under oath, deposes 


| 
| 
1. Iam the Chief, Accounting and Funds Management Division, 


and says: 


Department of Finance and Revenue, District of Columbia Government. 

2. The functions of the aforesaid Division include sats relating 
to funds which escheat to the District of Columbia and funds which the 
District of Columbia receives as a result of the disposition of properties 
which escheat to the District of Columbia. 

3. Such funds are deposited with the D. C. Treasurer, to the 
credit, fines and forfeitures -- 9322 escheated estates. | 

4. Said funds are in turn then deposited in the Treasury of the 
United States to the credit of the District of Columbia, General Fund 
Revenues, which are in turn the base, except for federal payment, for 


funding District of Columbia appropriations. | 
‘ | 


5. Monthly and annual reports issued by the officer of the D. C. 
Treasurer include a statement of the total amounts represented by 
accound 9322. 

‘/s/ David K. Roth 
DAVID K. TH, 

- Chief, Accounting and Funds 
Management Division, Department 


of Finance and Revenue, District 
of Columbia Government. 


* * * * * * 
AFFIDAVIT OF ALBERT S. POVICH 
DISTRICT OF COLUMBIA, ss: 

Albert S. Povich, having first been duly sworn, under oath, 
deposes and Says: 

1. Iam employed as an Assistant Corporation Counsel, Chief, 
Domestic Relations and Collections Division. 

2. Iwas assigned to the Mental Health and Miscellaneous 
Collections Section of the aforesaid Division in March 1959, and became 
Chief of the Division on July 1, 1968. 

3. The functions of the aforesaid Division and Section include 


the legal work relating to estates which escheat to the District of Co- 


lumbia pursuant to the provisions of Section 19-701, D. C. Code, 1967 ed. 


4. As of March 1959, and continuing to the present time, it has 


been and is now the uniform practice, in regard to monies which escheat 


to the District of Columbia, to deposit said monies with the D. Cc. 


Treasurer, to the account forfeitures -- 9322 escheated estates. 
| 
: | 
_/s/ Albert S. Povich 
ALBERT S. POVICH, 
Assistant Corporation Counsel, D. C., 
- Chief, Domestic Relations & 
Collections Division 


| 
[Filed November 25, 1970] 


* * * * 


ORDER | 
Upon consideration of plaintiff's motion for summary judgment, 
it is hereby : 
| ORDERED, ADJUDGED, AND DECREED: | 
1. That said motion is granted; | 
2. That (a) the defendant's general practice for the handling 
and disposition of escheated property, and its application of that practice 
as to property known as 1106 Constitution Avenue, N. E. (lot 83, square 
987; Administration No. 115,750), have been, are, and if continued will 
be, contrary to the requirements of D. C. Code § 19-701; b) the defen- 
dant has the obligation and authority under D. C. Code § 19-701, with 


respect to properties that may themselves be used for the benefit of the 


| 
poor, to use the property itself for the benefit of the poor or to dispose 


of the property, by such means as may be appropriate, to a purchaser 
who will undertake to use the property for the benefit of the poor; and 
(c) the defendant has the obligation and authority under D. C. Code 

§ 19-701 to ensure, by such means as may be appropriate, that the 
entire net proceeds of any escheat or disposition of escheated property. 
including 1106 Constitution Avenue, N. E., are used solely for the 
benefit of the poor and for no other purpose; 

3. That the defendant shall henceforth handle and dispose of 
escheated property, including 1106 Constitution Avenue, N. E., and the 
proceeds thereof in accordance with D. C. Code § 19-701 and paragraph 
2 of this order; 


4, That plaintiff shall recover its costs; 


D. Defendant's motion for summary judgment is denied. 


/s/ John Lewis Smith 
U. 5. District Judge 


Dated: Nov. 20, 1970 


* * 


[Filed December 23, 1970] 
NOTICE OF APPEAL 


Notice is hereby given that the District of Columbia, defendant 


above named, hereby appeals to the United States Court of Appeals for 


the District of Columbia Circuit from the order entered in this action 
on November 25, 1970, denying defendant's motion for summary judg- 
ment and granting plaintiff's motion for summary judgment. 


* * * * * * * 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 71-1070 
CAPITOL EAST HOMES, INC., 
v. 


DISTRICT OF COLUMBIA, 


Appellant. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. Whether the District of Columbia's practice of selling es- 
cheated real property at auction to the highest bidder and depositing the 
proceeds into the United States Treasury to the credit of the District of 
Columbia, General Fund Revenues, is in compliance with the provisions 


of D. C. Code, § 19-701 (1967). 
2. Whether the trial court properly construed the provisions of 
D. C. Code, § 19-701 (1967), to require that the District of Columbia, 


itself, either rehabilitate and make available a condemned, escheated 


dwelling house for the benefit of the poor, or, alternatively, that it con- 
vey it to a purchaser at whatever price he will pay, So long as he agrees 


to rehabilitate it and use it for the benefit of the poor. 


This case has not been before the Court on any prior occasion. 


REFERENCE TO PARTIES AND RULINGS 
The written order upon which this review is predicated was filed 
by Judge John Lewis Smith on November 25, 1970, and is reproduced in 


its entirety in the Appendix at pp. 27-28. 


STATEMENT OF THE CASE 
In a complaint for declaratory judgment, injunction and other re- 


lief filed on November 12, 1969, in the United States District Court for 


the District of Columbia, Capital East Homes, Inc. 1 (hereinafter "Capi- 


tol"), asked the court to declare invalid the "practice" by which the 


1 Capitol alleges in its complaint that it is a non-profit corpora- 
tion, formed for the purpose of assuring that a racially-mixed community 
is maintained in the Capitol East area of the District (between the Capitol 
and the Anacostia River), and that it seeks to do this by buying and re- 
habilitating sub-standard housing in this area and re-selling it to low- 
income persons (A. 2-3). 


District of Columbia (hereinafter "the District") implements the pro- 


visions of D. C. Code, § 19-701 (1967). The “practice” of which 
Capitol complains is that whereby the District sells to the highest bidder 
real property which it obtains by escheatment and, instead of segregating 
the proceeds and earmarking them specifically for the benefit of the poor, 
deposits them to its credit in the United States Treasury. (a. 2-4, 7-8.) 
Capitol also sought to compel the District to sell a condemned, escheated 
dwelling house at 1106 Constitution Avenue, Northeast, toa purchaser 
like it, whether his bid to purchase is or is not the highest bid, who 
"intend[s] to use the property for the benefit of the poor" (A. 7). 

The District answered, denying that it has failed to comply with 
the provisions of D. C. Code, § 19-701 (1967), and alleging that the 
complaint fails to state a claim upon which relief can be granted (A. 9-12). 

In response to interrogatories filed by Capitol, the District stated 
that its practice with respect to disposition of escheated real property is 
to follow strictly the requirements for disposition of the proceeds from 
escheated real property as set forth in Commissioners’ Order No. 65-834 
(i.e., that the property be sold to the highest bidder, or at fair market 
value, or disposed of by some other means, where Corin and that 
the proceeds of sale are deposited in the United States Treasury to the 
credit of the District of Columbia (A. 14-15). | 


Cross-motions for summary judgment were filed (A. 15-16, 24- 


25), and on November 20, 1970, the court granted Capitol's motion for 


summary judgment; denied the District's cross-motion for summary 


judgment; and ordered: 


"2, That (a) the defendant's [the District's] 
general practice for the handling and disposition 
of escheated property, and its application of that 
practice as to property known as 1106 Constitu- 
tion Avenue, * * * have been, are, and if con- 
tinued will be, contrary to the requirements of 
D. C. Code § 19-701; (b) the defendant has the 
obligation and authority under D. C. Code § 19- 
701, with respect to properties that may them- 
selves be used for the benefit of the poor, to use 
the property itself for the benefit of the poor or 
to dispose of the property, by such means as may 
be appropriate, toa purchaser who will undertake 
to use the property for the benefit of the poor; 
and (c) the defendant has the obligation and au- 
thority under D. C. Code § 19-701 to ensure, by 
such means as may be appropriate, that the en- 
tire net proceeds of any escheat or disposition 
of escheated property, including 1106 Constitu- 
tion Avenue, N. E., are used solely for the bene- 
fit of the poor and for no other purpose; 


"3, That the defendant shall henceforth handle 
and dispose of escheated property, including 1106 
Constitution Avenue. N. E., and the proceeds 
thereof in accordance with D. C. Code § 19-701 
and paragrapn 2 of this order x** 1 (A, 27-28.) 


This appeal followed (A. 29). 


ARGUMENT ~ 
I 


The District's practice in handling the pro- 
ceeds from escheated estates is in strict 
compliance with the command of Congress. 


In answer to interrogatories filed below, the District ot Columbia 
explained how it disposed of all proceeds from the sale of escheated per- 
sonal or real property which it received in accordance with the terms of 
D. C. Code, § 19-701 (1967). It.asserted that the practice which it 
follows is consistent with § 19-701, supra, and has been set out specif- 
ically in Commissioners' Order No. 65-834 (A. 14-15). This practice 
is as follows: : 


"The amounts of money which escheated to 
the District of Columbia * * * [between the fis- 
cal years 1963-1968], as well as the amounts 
of money which were received by the District 
of Columbia from the disposition of the [es- 
cheated] real properties described in the pre- 
viously filed answers * * * to interrogatories, 
were first deposited with the D. C. Treasurer, 
and then deposited in the Treasury of the United 
States to the credit of the District of Columbia, 
General Fund Revenues, which are in turn the 
base, except for Federal Payment, for funding | 
District of Columbia Appropriations." (A. 14-15.) 


It is this practice which the trial court presumably held to be 


"contrary to the requirements of D. C. Code § 19-701 (1967). "7 (A, 


27.) Yet, as is apparent from the entire statutory scheme, the District's 
practice is in strict compliance with the command of Congress. 

Congress first provided for the disposition of escheated property 
in the District of Columbia in 1901. At that time, it prescribed for es- 
cheatment (Act of March 3, 1901, Ch. 5, § 388, 31 Stat. 1251), as 
follows: 


‘If there be no widow or relations of the in- 
testate within the fifth degree, which shall be 
reckoned by counting down from the common 
ancestor to the more remote, the whole sur- 
plus [of personal property] shall belong to the 
District of Columbia to be disbursed by the 
Commissioners of the District for the benefit 
of the poor." 


Se 


2 In finding that the District's disposition of the proceeds from 
escheated estates is not in compliance with § 19-701, supra (A. 27), the 
District Court has apparently adopted Capitol's argument that the District 
should earmark all proceeds from escheatment in a separate fund for the 
benefit of the poor and should not commingle them with General Fund 
or other District revenues (A. 4). 


3 Congress provided in the same year that all escheated real 
property, as contrasted with personal property, in the District of Co- 
lumbia shall belong to the United States. Act of March 3, 1901, Ch. 21, 
§ 962, 31 Stat. 1344; see also: D. C. Code, § 18-111 (1951 ed.), 32 
Stat. 537. 


Although by this enactment Congress made no requirement that 
the District set up a special fund in which to deposit the pceeds of es- 
cheatment, such a fund was established by the District in the United States 
Treasury, entitled, "escheated estates relief fund, District of | Columbia. ™ 
D. C. Code, § 47-108 (1967), 48 Stat. 1230. ‘The obvious purpose of 
the fund was that the proceeds from escheatment were thereby earmarked 
specifically for the "relief" of the poor of the District of Columbia. * 
Thus, many years ago, the District did what Capitol argues, and the 
court now orders, that the District should now do. : 

In 1934, however, Congress abolished the "escheated estates 
relief fund" for the District of Columbia. D. C. Code, § 47-108 (1967), 
48 Stat. 1230. In doing so, Congress severely restricted a long-time 


legislative practice by which prior Congresses had specifically or im- 


| 
pliedly authorized that certain special funds be established in the United 


4 when the "“escheated estates relief fund" was set up in the 
Treasury is not apparent, either from the record or from the various, 
related, statutory references. However, 31 Stat. 1251, supra (the 
statute providing for escheatment), is cross-referenced to 48 Stat. 1230, 
supra (the statute abolishing the "escheated estates relief fund"), which 
would seem to indicate clearly that the fund was established to earmark 
the proceeds from escheated property for "relief" of the poor of the 
District of Columbia. 


States Treasury in such a manner that they could be withdrawn without 
the authorization of the sitting Congress. This legislation abolishing 
certain of these special funds crystallized the conclusion of Congress in- 
to the maxim that "whatever goes into the Federal Treasury shall not 
be drawn out of it except by the sanction of the sitting Congress."' H,. R. 


REP. No. 1414, 73rd Cong., 2nd Sess. 1 (1934). 


Congress provided, in abolishing the "escheated estates relief 


fund," that: 


"(a) Effective July 1, 1935, such portion of 
any Acts as provide appropriations from the ap- 
propriation accounts appearing on the Books of 
the Government and listed in subsection (b) of 
this section are hereby repealed, and any bal- 
ances remaining in, or but for this provision 
would accrue to, such accounts shall be covered 
into the Treasury of the United States to the 
credit of the District of Columbia. Any claims 
accruing on or after July 1, 1935, which but for 
this section properly would have been charged 
to these appropriation accounts shall, upon 
proper audit, be certified to Congress for ap- 
propriation, which is hereby authorized. 


"(b) * * 


"(6) Escheated estates relief fund. 
District of Columbia (DCs612)." D. C. 
Code, § 47-108 (1967); 48 Stat. 1230. 
The legislative history of this enactment details Congress" par- 
ticular concern with special funds such as, inter alia, the "escheated 


estates relief fund," which 


 * * * arise from legislative policy of dedi- 
cating receipts from certain sources for expen- | 
ditures for specified purposes or to certain 
_ designated beneficiaries without the annual super- 
vision, approval, justification, or appropriation © 
by Congress. The wisdom of authorizing and 
permitting the amount of the receipts from some | 
particular source to be the ‘measuring rod,‘ so | 
to speak, for appropriations to be subsequently | 
made for some project or activity that may have — 
directly or indirectly contributed to such re- 
ceipts, is, as a policy, certainly not questioned 
** * | [Congress], however, does seriously _ 
inveigh against the practice of dedicating the 
roceeds themselves to any expenditure purpose 
as an automatic proposition without Congress 
having any annual voice in the matter of appro- 
priation. Such a legislative practice has been 
growing with constant acceleration, and it is | 
the trend which * * * [is sought to be arrested]."" 
Id. at 3-4 (emphasis in the original). 


It is significant to note that Congress could have denominated the 
"escheated estates relief fund" as a trust fund, as it did, for instance, 
in the case of the District of Columbia "surplus fund;" the "relief and 
rehabilitation" fund; and the "inmates’ fund, workhouse and reforma- 
tory." D. C. Code, § 47-110 (1967); 48 Stat. 1233. Such trust funds 
are not subject to prior congressional appropriation, but are disbursed 
"in compliance with the terms of the trust." Id. | 


Since Congress abolished the "escheated estates relief fund" 


and ordered that all moneys in the fund be paid into the general fund of 


the District of Columbia, it is evidence that Congress did not intend that 
| 


the District utilize these funds (unlike those in a trust fund which are 


earmarked for a special or particular purpose) except for purposes 


5 
specified annually by Congress through its appropriations. 


Capitol's suggestion that the proceeds from the disposition of 
eschated estates (which have, within the past few years, averaged ap- 
proximately $60, 000 annually) are not being used wholly for the benefit 
of the poor is utterly frivolous (A. 3-4), for it is a matter of public 
knowledge that millions of dollars are appropriated annually by Congress 
from the General Fund Revenues of the District of Columbia for the 


benefit of the poor. £ 


5 No money shall be drawn from the Treasury, but in conse- 
quence of appropriations made by law***." U.S. Constitution, 
Art. 1, § 9, Cl. 7. 


For purposes of the section in the Constitution providing that no 
money shall be drawn from the Treasury except in pursuance of appro- 
priations made by law, an appropriation is ™* * * (1) authority from 
the legislature, (2) expressly given, (3) in legal form, (4) to proper 
officers, (5) to pay from public monies, (6) a specified sum,. and no 
more, and (7) for a specified purpose, and no other."' Leonardson v. 
Moon, 92 Idaho 796, 451 P. 2d 542, 550 (1969). 


6 In 1970, Congress appropriated for public health and welfare, 
alone, in the District’ of Columbia an amount totaling $136, 234, 000. 
See: District of Columbia Appropriation Act, 1970, Pub. L. 91-155, 
p. 3 (Dec. 24, 1969). 


aa 
The trial court wrongfully ordered that the 


. strict either use this particular, es- 
cheated private awe or the t 


of the poor, or convey it to a purchaser 
who will undertake to use it for the poor. 
By its order, the trial court has compelled the District to preserve 
a condemned, escheated dwelling at 1106 Constitution Avenue, Northeast, 
to make it habitable (at whatever the cost), and thereafter to make it 
available for the exclusive benefit of some poor person; or, alternatively, 
to convey the dwelling to a purchaser who will restore it toa habitable 


condition and make it available exclusively for the benefit of such.a per- 


son. ! Moreover, the trial court construed D. C. Code, § 19-701 (1967), 


to require the District to treat all dwellings which it obtains by escheat- 


ment in the future in a similar fashion. 


7 The trial court's order specifically recited, in part, that "* * * 
(b) the defendant [District of Columbia] has the obligation and authority 
under D. C. Code § 19-701, with respect to properties that may them- 
selves be used for the benefit of the poor, to use the property itself for 
the benefit of the poor or to dispose of the property, by such means as 
may be appropriate, to a purchaser who will undertake to use the property 
for the benefit of the poor * ** " (A. 27-28). 


12 
A 

Nowhere in § 19-701, supra, is there either an express or implied 
requirement (notwithstanding the trial court's finding to the contrary) 
that the District must rehabilitate an escheated dwelling house, no matter 
what its condition, size, or location, and make it available for the bene- 
fit of a poor person in the District of Columbia. Consequently, the 
order of the trial court is an unjustified intrusion into the business of 
the municipality, which is, alone, charged with the discretion to deter- 
mine whether or not to keep and rehabilitate such property. 

No principle of law is better established than that courts will not 
sit in review of the actions of municipal officers involving either legis- 
lative or administrative discretion, except in cases of fraud, corruption, 
or arbitrary, unreasonable actions amounting to an abuse of discretion. 
2 McQUILLIN ON MUNICIPAL CORPORATIONS, §§ 10.23, 10.24; 62 
C. J. S., Municipal Corporations, § 199. 

if the trial court's order were enforced against the District, the 


financial detriment to it is obvious. For instance, were a private 


dwelling located in or near a valuable commercial area to escheat to 


the District, the logical course for the District would be to auction the 
property to the highest bidder and apply the proceeds of the sale for the 
benefit of the poor. It would be fiscal foolishness for the District to in- 


stall a poor family in such a dwelling. Similarly, were a private 


13 


mansion to escheat to the District, it would undoubtedly be financially 
unsound for the District to divide the premises into separate apartments 
(assuming that it were practical to do so and that zoning restrictions per- 
mitted it) for the exclusive use of the poor. Any number of hypothetical 
situations can be suggested to indicate that the decision as to whether to 


rehabilitate escheated property and use it for the poor, or sell it and 


apply the proceeds for the benefit of the poor, is logically to be left to 


the discretion of municipal officials. 

A municipality has in this area the same freedom to manage its 
financial affairs that a private family has, and it is "equally free from 
judicial control." McAdam v. Sheldon, 153 Conn, 278} 216 A. 2d 193, 
196 (1965). For this reason, courts cannot properly " * * * infiltrate 
the realm of business judgment which resides in the municipal officials." 
Asbury Park Press, Inc. v. City of Asbury Park, 23.N. J. 50, 127 A. 2d 
401, 404 (1956). 

B 

Similarly, nowhere in § 19-701, supra, is there either an express 
or implied requirement (notwithstanding the trial court's finding to the 
contrary) that the District, if it does not, itself, wish to keep and re- 
habilitate the property at 1106 Constitution Avenue for the benefit of the 


poor, must convey it to a purchaser who will do so. 


Clearly implicit in the trial court's order is the command that 
the District must sell the property at 1106 Constitution Avenue to a pur- 
chaser who will use it for the benefit of the poor, whether or not the 
purchaser makes the highest bid for the premises. The District, how- 
ever, is forbidden by statute to sell or convey its real property except 
to the highest bidder (D. C. Code, § 9-301 (1967) ) or at less than fair 
market value (cf. D. C. Code, § 16-1332 (1967) ). Moreover, were 
the District to sell its property at less than the highest bid or at less than 
fair market value, it would be "appropriating" District funds (i.e., the 


difference between the high bid and the sale price or the difference be- 


tween the fair market value and the sale price), a power granted ex- 


clusively to the Congress of the United States. U. S. Constitution, 


Art. I, § 9, Cl. 7. 


CONCLUSION . | 
In view of the foregoing, it is submitted that the case should be 
reversed and remanded to the trial court with directions that the order 
granting declaratory and injunctive relief and summary judgment for 


Capitol be vacated and that the motion of the District of Columbia for 


summary judgment be granted. 


_C, FRANCIS MURPHY, — 
Acting Corporation Counsel, D. C. 
| 


RICHARD W. BARTON, 


| 
Assistant Corporation | 
Counsel, D. C. 


TED D, KUEMMERLING, 
Assistant Corporation 
Counsel, D. C. 
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Benefit of the Poor." 


There is No Legal Excuse For the Dis- 
trict's Failure to Use Escheated 
Property or its Proceeds "For the 
Benefit of the Poor." 


1. The 1934 repeal of permanent appro- 
priations had no material effect on 
the original 1901 escheat law or the 
1957 expansion of the escheat law. 


The District's argument in this 
ourt is contrary to its prior 
stated interpretation of the es- 

cheat law. 


The District cannot introduce in 
this Court a defense that it failed 
to present to the District Court. 
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COUNTERSTATEMENT OF THE ISSUES 


1. Where the District of Columbia admittedly 
makes no effort to use escheated real and personal property 
or the proceeds therefrom for the benefit of the poor, did 
the trial court err in holding that the District of Columbia 


was clearly erroneous in not complying with the requirement 


of D.C. Code § 19-701 that all such property “be used" by 


the Commissioner of the District of Columbia "for the bene- 
fit of the poor." 

2. With respect to escheated real property that 
may itself be used for the benefit of the poor, was the 
trial court clearly erroneous in ordering that the District 
of Columbia has the obligation and authority under D.C. Code 
§ 19-701, by such means as may be appropriate, to use the 
property for the benefit of the poor or to dispose of the 


property to a person who will so use the property. 


COUNTERSTATEMENT OF THE CASE 
This action was begun by a group of poor persons 
who have been thwarted by the District of Columbia in their 
efforts to ensure that the District use escheated property 
"Por the benefit of the poor." The action was precipitated 
by the District's application to a particular escheated real 


property its general practice in disposing of all escheated 
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| 
property. Plaintiff contends, and the district court; held, 


that both the District's general practice and its applica- 
tion in the particular instance involved in this case, are 
contrary to the requirements of the District's escheat law. 


That law provides that where 4 decedent is without kin to 
the fifth degree the "surplus of real and personal property 


| 
escheats to the District of Columbia to be used by the Commis- 


sioner of the District of Columbia for the benefit of the 
poor.” D.C. Code § 19-701. (Emphasis added. ) | 


{THE DISTRICT'S GENERAL PRACTICE OF FAILING 
TO USE ESCHEATED PROPERTY FOR THE BENEFIT 


OF THE POOR 
Escheats of real and personal property are|a source 


of potential income or resources the frequency and value of 


which are obviously not within the power of the District to 


control. As @ relatively fortuitous and unpredictable source 


Se 


1/ The complaint was in two counts, one challenging’ the gen- 
eral practice and the second challenging its application ina 
particular instance. 


2/ A survey of recent years shows that both the number and 
$he value of escheats varies widely from year to year, with 
the total value in some years being nearly three times the 
value in others. The following table summarizes the number 
and value of escheats during the fiscal years 1963-1969. 


(continued) : 
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of wealth, escheated property would not be a very reliable 
source of revenue for supporting the day-to-day operations 

of the District Government. Accordingly, Congress carefully 
provided that escheated property should be used for a special 
purpose, a purpose that could be especially well-served by 
any added financial support at any time. Thus, escheated 


property is to be used "for the benefit of the poor.” 


Although the law clearly requires the District 


Government to use escheated real and personal property "for 


(continued ) : 


No. of Value of No. of Value of No. Value of 
Personal Personal Real Real Total Total 


1963 9 $ 42,734 $ 0 S) $ 42,734 
1964 9 37,352 18,000 10 55,352 
1965 64,003 64,003 
1966 20,829 32,829 
1967 57,488 57,488 
1968 55,594 55,594+ 
1969 83,556 83,556 


— —— 


62 $361,556 $30,000+ 65 $391, 556+ 


* {his is the real property involved in this case, as discussed 
below, and its value has not been established. 


(Def. Ans. and Supp. Ans. to Interrog. No. 1) 


el 
the benefit of the poor,” it is beyond dispute that this ob- 
ligation has been and is being wholly ignored by the District 
in its general practices and procedures for the handling and 
disposition of escheated property. Indeed, the District ad- 
mits that it is its practice to treat escheated property and 


the proceeds of any disposition thereof "sn ways that are not 


specifically for the benefit of the poor." (A. 3, 10) (Empha- 


sis added.) 

The District's escheat procedures may be simply de- 
scribed. With respect to escheated real property, the Dis- 
trict normally sells the property to the highest bidder in 
the manner followed for the sale of properties (however ac- 
quired) that are "excess to the needs of the District," with 
the net proceeds being deposited in the Treasury to the cre- 
dit of the District as "General Fund Revenues." (A. 8-9, 14-15) 
With respect to escheated personal property, the monies received 
by the District are deposited in the same manner. (A. 8-9, 
14-15) | 

Thus, in neither situation is any effort made by 
the District to see that all the ye! of ee are 


used "for the benefit of the poor.” Moreover, it is apparent 


a $a i 
i 


1/ Upon being deposited in the District's "General Fund 
Revenues" account, the proceeds of escheats are used, not 
for the benefit of the poor, but as a source of general 
District appropriations for the entire range of activities 
of the District Government. 
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from this procedure that, with respect to real property that 
might itself be used directly for the benefit of the poor, 
no effort is made to see that the property is so used either 
by the District or by the persm to whom the property is 
disposed. (A. 14-15, 18; Def. Supp. Ans. to Interrog- No. 
4(b)) 

In short, as a matter of general practice no apparent 
effort is being made by the District to use escheated property 
or its proceeds "for the penefit of the poor” as required by 
law. As a result, the poor of the District -- whose number 


and needs scarcely require documentation -- are denied the full 


benefit of nearly $60,000 per year (on the average, see D- 2 


n.2 supra) which Congress has said in the most unequivocal 
terms must be used for their benefit. 
THE INDEFENSIBLE CONSEQUENCES OF THE DISTRICT'S 
PRACTICE AND FAILURE TO CBEY THE LAW AS 
SEEN IN A PARTICULAR CASE. 

In addition to challenging the validity of the Dis- 
trict's general practices in disposing of escheated property, 
this case challenges an application of those practices in @ 
particular instance involving escheated real property. 

On November 29, 1967, @ residential property at 1106 
Constitution Avenue, N.E., (Square 987, lot 83), escheated to 
the District pursuant to Section 19-701. That dwelling has 


been vacant ever since and has been condemned by the Board of 


Owe 

| 
Condemnation of Insanitary Buildings. (A. 4-5, 11) ‘The 
deterioration of 1106 Constitution reflects a genera} pat- 
tern of decay which has afflicted much of the residential 
property in the District which is vacant, leading toa 
shrinking of the pool of housing available for poor persons 
in the District and a “housing crisis." (A. 20-21) See 
generally District of Columbia Council, Report on the Housing 


Crisis in the District of Columbia (1969). 


Plaintiff has an immediate and vital interest in 
| 


the future of 1106 Constitution and the District's enforse- 
ment Vel non of the escheat law to that and other escheated 
property, Plaintiff is a nonprofit organization of poor per- 
sons in the Capitol Hill area who have joined together to try 
to solve their housing problems. (A. 22) For the past three 
years or so, plaintiff has been a nonprofit sponsor of a 
project to provide rehabilitated homes and to establish a de- 
cent, viable community for poor persons in the Capitol East 
area, focusing specifically on Square 987 in which 1106 Con- 
stitution is located. Also co-sponsoring this project is 
Housing Development Corporation (HDC), a nonprofit corporation 
whose primary function is to rehabilitate slum housing. HDC 
is providing "seed money" and expertise for development of the 


project. (A. 16-17, 22-23) 
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In connection with this project at least eighteen 
homes in Square 987 in the immediate vicinity of 1106 Con- 
stitution have been purchased by the co-sponsors for rehab- 
{litation end reconveyance to poor families. Through the 
efforts of plaintiff and HDC several families qualifying un- 
der the low-interest and mortgage supplement programs of 
Sections 221(h) and 235(j) of the National Housing Act of 
1968 have already purchased the rehabilitated dwellings and 
are become responsible home owners in @ planned community. 
These families had previously lived in the same but then- 
dilapidated dwellings, paying to absentee landlords rents that 
were in all cases greater than the debt service they now pay 
on their mortgages as home owners. (A. 16-17, 22-23) 

1106 Constitution, by virtue of its location and 
condition, is a necessary element in the general design of 
this rehabilitation project. (A. 16-17, 23) In light of 


their activities, moreover, plaintiff and HDC are unusually, 


if not uniquely, qualified to assure that 1106 Constitution 


will be used as fully as possible for the benefit of the poor. 
(A. 21-22) 

If 1106 Constitution were to have been disposed of 
to someone other than plaintiff or HDC or a similar group it 
is very likely, if not certain, that the property would not be 
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used for the benefit of the poor. Thus, the sale of 1106 
Constitution to a person who wanted the property for his 
own personal gain could unduly harm the poor. Sale to an 
absentee landlord could lead to the use of the property as 
a means to exploit the poor. Sale to a private person for 
his own use would mean that the property would be lost as 
@ potential resource for the benefit of the poor, which 
might result in irreparable harm to the poor. (A. 20-21) 
Impelled by the foregoing considerations, plain- 
tiff and HDC initiated negotiations with the District 
Government about the possibility that 1106 Constitution 
might be disposed of to a group such as plaintiff, which in- 


tended to use the property for the benefit of va poor, even 
1 


4f it were not able to make the highest offer. In these 
negotiations the District claimed that it lacks authority 
or discretion to dispose of escheated property to a person 
such as plaintiff which intends to use the property for the 
penefit of the poor unless such person is the highest bidder 
1/ The funds at the disposal of plaintiff and HDC are 
Timited, and every dollar spent on land acquisition is 


a dollar unavailable for rehabilitation work, the proj- 
ect's central activity. 
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1/ 
at a public sale. This was apparently thought to be so 


even where the only other prospective purchasers or users 
did not intend to use the property for the penefit of the 
poor. 

Thereafter, in November 1969, the District offered 
1106 Constitution for public sale to the highest bidder. 
The bid submitted on behalf of plaintiff was the highest bid 
(and the only bid), and Sncluded a statement of intention 
to use the property for the benefit of the poor. However, 
the District rejected the bid as being too low. (A. 193 
Def. Ans. to Interrog. No. 5) 

The District again offered 1106 Constitution for 


public sale, with bids to be opened on April 14, 1970. A 


bid was again submitted on pehalf of plaintiff, again accom- 
panied by 2 statement of intention to use the property for 
the benefit of the poor. (A. 19-20, 22) Plaintiff's bid 
was higher than the only other bid submitted, and the Dis- 
trict eventually awarded the property to plaintiff. The 


purchaser of 1106 Constitution or any other escheated property, 


1/ That claim actually went beyond the applicable Commissioner's 

rder (A. 8-9), which explicitly permits "sale or negotiation 
at fair market value or disposal by other means." Indeed, the 
District admits that it has disposed of other recently escheated 
residential property by means other than public sale. (Def. 
Ans. to Interrog. No. 1(g)(viii)s A. a) 
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whether it be plaintiff or someone else, has the right, based 


on Section 19-701, to expect that the full net proceeds of 
the sale will be used for the benefit of the poor. However, 
in accordance with its general practice, the District intends 
to deposit the proceeds of the sale (now held in escrow) in 
the District's general fund without limitation as to their 
use for the benefit of the poor. (Def. Supp. Ans. to 
Interrog. No. 4) 

Confronted with these undisputed facts on cross- 
motions for summary judgment, Judge Smith rejected the 
District's claim that its present practice satisfied Section 
19-701 and granted summary judgment to plaintiff. There hav- 
ing been no objection voiced by the District to its terms, 
plaintiff's proposed order was entered and this appeal fol- 
lowed. 

ARGUMENT 
I. THE DISTRICT COURT CORRECTLY HELD THAT THE DISTRICT 

OF COLUMBIA'S PRACTICES IN DEALING WITH ESCHEATED 

REAL AND PERSONAL PROPERTY ARE CONTRARY TO THE RE- 

QUIREMENT OF D.C. CODE § 19-701 THAT SUCH PROPERTY 

"BR USED FOR THE BENEFIT OF THE POOR." 


| 
A. The District Does Not Use Escheated Property 
Or Its Proceeds "For the Benefit Of The Poor." 


One looks in vain in the District's brief for any 
meaningful suggestion as to how the District uses escheated 


real and personal property "for the benefit of the poor,” 
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although that is clearly the central issued in the case. 
Ignoring its own admission (see p. 4 supra) that it does not 
make any effort to use such property "Por the benefit of 
the poor,” the best that the District can do is to charac- 
terize plaintiff's contention that the District is not com- 
plying with Section 19-701 as "utterly frivolous” because 
"millions of dollars are appropriated annually by Congress 
from the General Fund Revenues of the District of Columbia 
“for what the District asserts is the benefit of the poor." 
(D.C, Br. p. 10) 

However, appropriations of some amount that may 
te said to benefit the poor have been made throughout the 
period that Section 19-701 has been in effect, and other 


formal programs for the benefit of wee poor antedate the 
1 


enactment of Section 19-701 in 1901. In any event, the Dis- 
triet's apparent assumption that the existence of one pro- 
gram or source of funds for the benefit of the poor automati- 
cally excludes the maintenance of others is totally without 
foundation, 

There are other and even more serious weaknesses 
in the District's reference to its annual appropriations as 


al 


1/ For example, the District cites a recent annual ap ropria- 
ion for public health and welfare (Def. Br. p- 10 n. e but 
the District's Department of Public Assistance is a direct 
descendant of the Board of Charities and other institutions 
ereated in 1888, 1892 and 1900, all before the enactment of 
Section 19-701. See D.C. Code §§ 3-101, -102. 
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satisfying the requirement of use of escheated property 

"gor the benefit of the poor." To begin with, the argu- 

ment fails because it means, at best, that only a pdrtion 

of the proceeds of escheated property would actually be 

used "for the benefit of the poor," whereas it was clearly 
the intent of Congress that the entire proceeds be $0 i’ 
This prorated use for the benefit of the poor results from the 


fact that General Fund revenues are used as a source of 


appropriations for a variety of programs and Seas 


which produce no discernible benefit to the poor. | As to 
some such expenditures it can probably be said that. 
they actually tend to benefit the rich rich more than the poor. 


1/ In other circumstances this Court has indicated) that there 
Is a decisively significant difference between a situation where 
only “some part" o@ a flow of money goes to or from a particu- 
lar souce and one where all of the money goes to or! from 

that source. See Wham v. United States, 6 U.S. App. D.C 128, 
180 F.2d 38 (1950) (fact that only "some part” of District 

of Columbia police relief fund came from Congressional appro- 
priations has no effect on government's liability for tort 

to policeman). 


2/ For example, in the most recently enacted appropriations 
act (for fiscal 1971), the general fund was the source of the 
following general categories of expenditures: general op- 
erating expenses; public safety; education; parks and recrea- 
tion; health and welfare; highways and traffic; sanitary en- 
geineering; personal services; wage-board employees’; settle- 
ment of claims and suits; repayment of loans and interest; 

and capital outlay. 84 Stat. 432 (1970). As to a substantial 
portion of these expenditures, it can no more be said that 
they benefit the poor than that they benefit the rich. 
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Indeed, only recently public attention was drawn to the 

fact that the District maintains a fleet of some twenty- 
three chauffeured limousine, costing about $2200 per car 
and between $7000 and $10,000 annually per driver. 


(Washington Post, March 17, 1971, p- Bl, cols.1-2). There 


4s simply no basis for the District -- or for this Court -- 

to assume that escheat proceeds required to be used "for 

the benefit of the poor" have not gone to pay for these or other 
luxurious perquisites of public office. 

The absurdity of the District's argument is fur- 
ther demonstrated by the fact that, under the District's view, 
if the statute said that escheated property must be used for 
the benefit of the rich, the District could satisfy that man- 
date by then following precisely the same practice now used 
allegedly to benefit the poor. Only in Alice's Wonderland 
ean such results obtain. 

The short of it is that, although Congress obvi- 
ously wanted the District Government to use all escheated prop- 
erty in some calculated to benefit the poor rather than to 
treat such proceeds in the same manner as other revenues, it 
is the District's practice both (1) to do nothing whatsoever 
to use escheated property or its proceeds fcr the benefit of 
the poor and (2) to treat such property in exactly the same 


manner as other revenues. To urge that the District's practice 
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constitutes compliance with the law is to disreagard the ex- 
plicit requirement that escheated property "be used : mie 
for the benefit of the poor." But neither the District nor 
this Court is authorized to perform the legislative surgery 
thus required. The District's practice of disregarding the 
Congressional directive "must give way to the plain meaning 
of the statute," District of Columbia v. Payne, 126 U.S. App. 
D.C. 47, 374 F.2d 261, 265 (1966), even if that practice may 
seem "expedient" and have been previously "exercised without 
challenge." Walter v. MacFarland, 27 App. D.C. 182, 187, 
cert denied, 202 U.S. 621 (1906); cf. D.C. Fed'n of Civic Assn's, 
Inc. v. Airis, 129 U.S. App. D.C. 125, 391 F.2d 475 (1968). 
B. There Is No Legal Excuse For the District's 
Failure to Use Escheated Property Or Its 
Proceeds "For the Benefit of the Poor.” 

The District's principal legal argument in defense 
of its disregard of the mandate of Section 19-701 to use 
escheated properties "for the benefit of the poor" really con- 
sist of an attempt to knock down a strawman. Thus, the 
District first asserts that the district court "apparently 
adopeted" the view "that the District should earmark all 
proceeds from escheatment in a separate fund for the benefit of 
the poor and should not commingle them with General Fund or 
other District revenues." (Def. Br. p. 6n. 2) Making the 
unjustified assumptions (1) that such a fund is the only way 


the District could comply with the law as construed by the 
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district court, and (2) that such a process of earmarking 
funds necessarily includes the appropriation or disburse- 
ment of such funds, the District then argues that the dis- 
trict court's interpretation of Section 19-701 runs afoul 


of a 1934 law that repealed various "permanent appropria- 


tions." D.C. Code § 47-108; see 31 U.S.C.§§ 725 et seq. 


As we shall show, the District's reliance on that 
law is misplaced in light of (1) the statutory language and 
history of that haw and the escheat law, (2) the prior in- 
consistent position taken by the District, and (3) the fact 
that in some three years of negotiations and litigation it was 
not until its appeal brief in this Court that the District 
first asserted this argument. 

It should be clear, moreover, that the District's 
principal argument on appeal, even if accepted, would not 
necessarily call for reversal of the district court, for that 
court simply held in this regard that the District's present 
practice for the handling and disposition of escheated prop- 
erty is not in compliance with Section 19-701. The district 
court did not require that a separate fund be established or 
that escheated funds be disbursed without a further appro- 
priation. Even if, erroneously, it had done so, such error 
would not affect the basic conclusion of the court below 
that the District has not been treating escheated property in 


the manner required by the law. 
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1. The 1934 repeal of permanent appropriations 
had no material effect on the original 1901 
escheat law or the 1957 expansion of the 


escheat law. 


Because the District's review of the relevant 
legislative history is crucially incomplete, it is neces- 
sary to review that subject with some care. It is true, as 
the District states, that "Congress first provided for the 
disposition of escheated property in the District of Columbia 
jn 1901" (Def. Br. p. 6), by providing, as to escheated 
personal property only, that such property belonged to the 
District and was "to be disbursed by the Commissioners 
. . . for the benefit of the poor." Ch. 55 § 388, 31 Stat. 
1251 (1901). What the District wholly ignores is the fact 
that in 1957 -- long after the permanent appropriations re- 
peal of 1934 on which the District relies -- Congress speci- 
fically broadened the escheat law to cover "real and personal 
property." §9(d), 71 Stat. 562 (4957) — It is also clear 
that the expansion of the escheat law was 4 deliberate action 
py Congress premised on the continued applicability of the 
1901 mandate concerning "the benefit of the poor,” because 


aA Previously, escheated real property in the District of 

columbia had belo ed to the United States. Ch. 1329 

a ses 537 (1902), amending Ch. 5, § 962, 31 Stat. 1344 
1901). 
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in the 1957 enactment Congress also amended that mandate 


to provide that escheated property be EEE AO than 
1 


"aisbursed") for the benefit of the poor. 

The 1934 law could, of course, have noveffect 
on the scope of the 1957 version of the escheat law which 
is before the Court. Moreover, it is also clear that the 
1934 law had no effect on the substance of the pertinent 
provision of the 1901 escheat law, and the history of the 
1934 law shows it to have been rather narrow in intended 
scope as applied to the 1901 escheat law. 

By its terms the 1934 law purported to take three 
actions concerning the 1901 escheat law: (1) it provided that 
monies in an "escheated estates relief fund" set up in the 
treasury in connection with the 1901 law shoud be covered 
into the Treasury to the credit of the District of Columbia; 
(2) it provided that subsequent claims that would have been 
charged to tha’. account should thereafter, "upon proper audit, 
be certified to Congress for appropriation, which is auth- 
orized,” and (3) it provided generally with respect to the 
1901 law and several others covered by the same section, that 
"such portion" of any of those laws that "“provide[d] appro- 
priations" were repealed. D.C. Code § 47-108(a). 


a 


1/ The obvious inapplicability of the term “aisbursed” to 
Teal property made such a change appropriate. 
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The District apparently regards the 1934 law as 


having freed it of any obligation to see that escheated 
property actually is "ysed" (or "disbursed") for the bene- 
fit of the poor, simply because the separate treasury account 
for such funds was abolished. The legislative history re- 
veals, however, that an explicit amendment to that effect 

was considered, but was not adopted. Thus during the por- 
tion of the House hearings on the 1934 law dealing with the 
escheat law (set forth in full in Appendix A) the following 
alternatives were discussed: (1) repeal the 1901 law; (2) 
let the law stand, let the money go into the Treasury, and 
have the District ask for an appropriation from the accumulated 
funds for the purpose set forth in the 1901 law; (3) let the 
law stand and credit the revenues to the general revenues 

of the District but repeal the part of the law providing that 
funds be disbursed for the benefit of the poor, in view of 
other appropriations for that purpose, thus letting | ‘the 

funds be available for any District purpose. Although the 
third alternative -- which is essentially what the District 
asks this Court to endorse -~ was initially favored by the 
few Representatives present at the hearing, it was the 

second alternative that was contained in the bill reported by 
the Committee and enacted by Congress. See H.R. Rep. No. 1414, 
73a Cong., 2d Sess. 10 (1934). This Court cannot and should 
not do what Congress after due deliberation chose not to do. 
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2. The District's argument in this court 
is contrary to its prior stated 
etation of the escheat law. 


interpr 

The District's belated reliance on the 1934 law is 
quite at odds with the interpretation of Section 19-701 pre- 
viously offered py the District. Thus, over two years ago 
the Acting Corporation Counsel stated to plaintiff's co- 
sponsor, HDC, that [t]he clear intendment [of Section 19- 
701] is that the proceeds of such escheatment are ear- 
marked for such use [for the benefit of the poor]" although, 
“Yes with all Government expenditures, there must be an ap- 
propriation pefore the money can be so spent." (Letter of 
Hubert B. Pair, Acting Corporation Counsel, to Housing Devel- 
opment Corporation, dated March 6, 1969, p- 3> attached as 
Appendix B to this brief.) In short, the District itself has 
previously agreed that the escheat law requires an earmarking 
of escheat proceeds for the benefit of the poor, and the 
most that can be required under the 1934 law is that there be 
an appropriation by Congress before proceeds that have been 
‘deposited in the Treasury can be disbursed. 

3. The District cannot introduce in this 

Court a defense that it failed to pre- 
sent to the District Court. 
As was noted earlier, although the District brief 


in this Court relies heavily on the asserted significance of 


the 1934 law repealing permanent appropriations, that law and 


that argument were never presented by the District to the court 
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below. Sound principles of judicial administration require 
that the District, like any party, make all of its aefenses 
and arguments in the trial court. In view of its failure to 
make even passing reference to the 1934:law in the district 
court, the District ought not be allowed now to base its 


appeal and request for reversal on that law. 


WITH RESPECT TO THE PARTICULAR ESCHEATED 
DWELLING INVOLVED IN THIS CASE THAT THE 
DISTRICT HAS THE OBLIGATION AND AUTHORITY 
TO USE THE PROPERTY FOR THE BENEFIT OF THE 
POOR OR TO DISPOSE OF IT TO A PERSON WHO 


WOULD SO _USE IT. 


| 
A. There Is No Basis In the Court's 
Order, Particularly As Applied To | 
1106 Constitution, For The District's ° 
Claim of Possible "Hypothetical" Con- | 


sequences e 


The only other error claimed by the District con- 


| 
II. THE DISTRICT COURT DID NOT ERR IN HOLDING : 


cerned a part of the relief ordered by the court below with 


| 
respect to the particular real property ee in this case, 
1 1 


a dwelling at 1106 Constitution Ave. N.E. More specifically, 


in claiming error the District asserts that 


i 
"the trial court has compelled the District 
to preserve a4 condemned, escheated dwelling 
at 1106 Constitution Avenue, Northeast, to 
make it habitable (at whatever the cost), | 
and thereafter to make it available for the 
exclusive benefit of some poor person; or; 
alternatively, to convey the dwelling to 4 
purchaser who will restore it to a habit- 
able condition and make it available exclu- 
sively for the benefit of such a person.” 
(Def. Br. pD- 11) 


ane 


| 
1/ The District has raised no question about the portion of the 
Order requiring it to ensure by such means as are appropriate the 
proceeds of any sale of 1106 Constitution or ay other escheat be 
used solely for the benefit of the poor. (A. 28) 
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Putting it another way, the District claims that under the 
court's order it 

"must rehabilitate an escheated dwelling 

house, no matter what its condition, size, 

or location, and make it available for the 

benefit of a poor person in the District 

of Columbia." (Def. Br. p. 12) 
The District then argues that such supposed obligations are 
not required by Section 19-701 and would entail and "unjus- 
tified intrusion" into the business judgment and discretion 
of municipal officials. 

We have here another strawman. The court below 
did not require the District: ‘to preserve the dwelling at 
1106 Constitution and make it habitable "at whatever the 
cost;" to rehabilitate the dwelling at 1106 Constitution "no 


" nor to convey 


matter what its condition, size, or location;' 
the dwelling at 1106 Constitution to someone "who will restore 
jit and make it available exclusively for the benefit of" a 
poor person. 

The court below merely held that under Section 19-701 
the District has the obligation and authority (1) "with respect 


to properties that may themselves be used for the benefit of 


the poor," and (2) "by such means as may be appropriate," either 


to so use the property or to dispose of the property to a person 
who would so use it. The two noted qualifications on the Dis- 
trict's obligation and authority are quite ample to preserve 


any necessary business judgment and discretion. The various 


=~ "5 = 


19-701. ‘Under D.C. Code § 9-301 the District is indeed re- 
quired to sell real estate "to the highest bidder at) public 
or private sale," but that requirement only applies to real 
estate owned by the District "for municipal use;" escheated 
real property does not fall in that category. Moreover, 
under D.C. Code § 9-301 the District Commissioners were 
authorized to make such sales of real estate owned for 
municipal use “in their discretion, for the best interests 
of the District of Columbia . . .." Thus, the District 
appears to have had adequate authority not to sell to the 


highest bidder if that were not thought to be in the best 


interests of the District of Columbia. Furthermore, even if 


D.C. Code § 9-301 were to be applicable to the sale of 1106 
Constitution, there would be no conflict with the court's order 
because on both public sales the bid on plaintiff's! behalf was 
the highest bid. 

The other statute cited by the District, D.C. Code 
§ 16-1332, requiring sale of certain "excess real property" 

at "not less than the fair market value," is by AGS GOES 

limited to real property acquired by the District or federal 
agencies for public uses pursuant to D.C. Code § 16-1331 but 
determined upon completion of public improvements to ve "in 
excess of that actually needed... .." This statute has no 
pearing whatever on the issues in this case. 


The District's suggestion of an unconstitutional appro- 


priation (if escheated property were to be sold to a person who 
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Putting it another way, the District claims that under the 
court's order it 

"must rehabilitate an escheated dwelling 

house, no matter what its condition, size, 

or location, and make it available for the 

benefit of a poor person in the District 

of Columbia." (Def. Br. p. 12) 
The District then argues that such supposed obligations are 
not required by Section 19-701 and would entail and "unjus- 
tified intrusion" into the business judgment and discretion 
of municipal officials. 

We have here another strawman. The court below 
did not require the District: _ to preserve the dwelling at 
1106 Constitution and make it habitable "at whatever the 
cost;" to rehabilitate the dwelling at 1106 Constitution "no 
matter what its condition, size, or location;" nor to convey 
the dwelling at 1106 Constitution to someone "who will restore 
it and make it available exclusively for the benefit of" a 
poor person. 

The court below merely held that under Section 19-701 
the District has the obligation and authority (1) "with respect 
to properties that may themselves be used for the benefit of 


" either 


the poor," and (2) "by such means as may be appropriate, 


to so use the property or to dispose of the property to a person 
who would so use it. The two noted qualifications on the Dis- 
trict's obligation and authority are quite ample to preserve 


any necessary business judgment and discretion. The various 
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problems apprehended by the District might arise only if the 
law and the court's order were to be construed as requiring 
the District to act unreasonably in @ particular eens case. 
However, court orders, like statutes, are to be construed 
"reasonably." | 

The District's conjured "hypothetical situations” 
have, of course, no bearing on the questions raised by the 
District concerning 1106 Constitution. That property is a 
awelling in an area of similar dwellings being rehabilitated 
by plaintiff and others for the use of poor persons. As no 
other use has been suggested, to require its deposition to a 
group, like plaintiff, that was going to use it for the bene- 
fit of the poor was, we submit, an eminently sensible construc- 
tion of the law. 

B. A Sale of Escheated Property to Other 

Than the Highest Bidder so That It May 
be Used For the Benefit of the Poor is 
Not Barred by the Constitution or any 
Statute. 

The District also takes issue with what it says is 
the "clearly implicit ..-- command" of the district court's 
order that the property at 1106 Constitution be sold to 4 
person other than the highest bidder. Such a sale, says the 
District, would be contrary to various provisions of the D.C. 
code (Sections 9-301 and 16-1332) and would constitute an 
"appropriation" of District funds contrary to the Constitution. 


The cited statutes, however, have no pearing on 


the disposition of escheated real property pursuant to Section 
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19-701. ‘Under D.C. Code § 9-301 the District is indeed re- 


quired to sell real estate “to the highest bidder at public 


or private sale," but that requirement only applies to real 
estate owned by the District "for municipal use;" escheated 
real property does not fall in that category. Moreover, 
under D.C. Code § 9-301 the District Commissioners were 
authorized to make such sales of real estate owned for 
municipal use "in their discretion, for the best interests 
of the District of Columbia . - .." Thus, the District 
appears to have had adequate authority not to sell to the 
highest bidder if that were not thought to be in the best 
interests of the District of Columbia. Furthermore, even if 
D.C. Code § 9-301 were to be applicable to the sale of 1106 
Constitution, there would be no conflict with the court's order 
because on both public sales the bid on plaintiff's behalf was 
the highest bid. 

The other statute cited by the District, D.C. Code 
§ 16-1332, requiring sale of certain “excess real property" 
at "not less than the fair market value," is by its terms 
limited to real property acquired by the District or federal 
agencies for public uses pursuant to D.C. Code § 16-1331, but 
determined upon completion of public improvements to be "in 
excess of that actually needed - - .." This statute has no 
bearing whatever on the issues in this case. 

The District's suggestion of an unconstitutional appro- 


priation (if escheated property were to be sold to a person who 


_ oh — 


would use the property for the benefit of the poor put who 

was not the highest bidder) is patently insubstantial. The 
Constitution reguires “appropriations made by law" only for 
"money . « - drawn from the Treasury - - sah sels const., 

art. 1, § 9, cl. To If the Constitution required all sales 
of property by the District to be at fair market valu or to 
the highest bidder there would obviously be no need for such 
qualifications in the very laws on which the pistrict relies, 
see D.C. Code §§ 9-301, 16-1332, and laws permitting other 
types of dispositions would be unconstitutional. Compare, e.g-5 
he U.S.C.A- § 4638 (Supp. May 1971) (GSA may dispose of sur- 
plus real property to states "without monetary consideration"). 
To read such requirements into the Constitution would also 
4nvolve a far greater intrusion into the "business judgment 
and discretion" of the District or other federal officials 
than any supposed problems created by the court's order in 


this case. 


eS ee 

1/ Similarly, the definition of an “appropriation” proffered 
Dy the District is limited to the payment of public monies. 
(Def. Br. p. 10 n.5) 


| 

2/ Moreover, if a sale at less than fair market value or to 
Sther than the highest bidder Ts an unconstitutional "appro- 
priation," so it Follows, would be a purchase at more than fair 
market value or from one other than the lowest biddér. However, 
the statute books are replete with authority for precisely such 
purchases. See, €-g-> hi U.S.C. § 302(c) (permitting negotiated 
procurement eee tracts); Wi U.8.c. § 303(b) (providing for sale to 

responsible bidder whose bid, conforming to the invitation for 
bids, will be most advantageous to the Government, price and other 
factors considered"); cf. 23 U.S.C. § 506(a) (federal paymeat au- 
thorized for $5000 more than price of type dwelling acquired for 
federal highway). 
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C. The District's Sale of 1106 Constitution 
to a Person Who will Use It for the Bene- 
fit of the Poor Renders Moot the District's 
Claims Concerning the Application of the 


Order to That Property. 


Finally, there is really no oecasion for the Court 
to consider the District's foregoing quibbles with the order 


as it relates to 1106 Constitution, because the sale of that 


property to plaintiff's co-sponsor, HDC, has rendered such 
1 


claims moot.” 


CONCLUSION 
For the foregoing reasons plaintiff believes that 
none of the District's claims of error is meritorious and 


the decision of the court below should be affirmed. 


Respectfully submitted, 


wih ts 


era ~ Norton 
888 Sixteenth Street, N.W. 
Washington, D.C. 


Attorney for Plaintiff-Appellee 


eee 


1/ We think the court's order can and should stand in its 
present forn. The District has not suggested any particular 
alterations in the terms of the order, and, as noted above, 
vd.ced no objection whatever to the order's terms prior to its 
entry At the least the District was obliged to comment to 

the district court on the particular problems apprehended 

under the proposed order, so that appropriate changes might 

be made (whether or not required as a matter of law) without 
burdening the parties and this Court with an unnecessary appeal. 
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APPENDIX B ; 
Goveratent of ihe wistric nt Suueuhia 


OFFICE OF THE CORPS. TION COUNSEL 
DISTRICT BUILDING 
WASHINGTON. D. C. 20004 


IN REPLY REFER TO: 


SA: CFM:1s 


war 6 £59 


Arnold C. Stexnberg 

Boosing Development Corporation 
1010 Vermont Avenue, N. W. 
Washington, Dp. Cc. 20005 


Dear Mr. Sternberg: 


You have made several requests of the District 
in connection with proposed projects of the Housing 
Development Corporation. The several requests and 
answers in connection therewith are as follows: 


aS. Request that the District deed 
without cost a portion of a street which 
is to be closed. 


The proposed closing of the street 

in question was generated by the present 
owner. In connection with street closings, 
the District has required fair market value 
to be paid by all owners benefiting from 

. such closings. The present owner agreed 
to pay the District the sum of approximately 
$16,000. If you feel that this does not 
represent a fair market value, you may 
request a Public Space Committee to reduce 
the said amount. For your information, I 
am attaching a COpy of the pertinent 
regulations. 


2. Request fos Suir form of tax relief 
in connection with Clifton Terrace. 


After a real property tax has been 
levied in accordance wiih provasions or tne 
Dp. C. Code, there is no authority to abate 

jef in connection with such tax. 
However, as to valuation may be 
made to the Boar ation and Review 
_ in connection wi us in accordance 
with the provisions of Title 47-708 of the 
D. C. Code. 


3. Request for construction of a storm 
sewer in Wahler Place, S. =. - Sky Tow2r | 
Apartments. 


This matter has been discussed with Mx. 
James Robertson of the Department of Sanitary 
Engineering. Mr. Robertson advises that this 


storm sewer can be constructed by that Depart- 
. ment. 


4. Request that property which has 
escheated to the District (1106 Constitution 
Avenue, N. E.) be given to the Housing 
Development Corporation. 


Section 19-701 of the D. C. Code, 1967 
ed., provides that real and personal property 
- of persons dying intestate without survivors 
within the fifth degree escheats to the 
District of Columbia "x * * to be used by 
the Commissioners of the District of Columbia 
for the benefit of the poor." This statute 
does not authorize the District to give | 
escheated real property to organizations| 
concerned with the poor, but rather, provides 


--2- 


that such property may be used by the 
District for the benefit of the poor. 

The clear intendment is that the proceeds 
of such escheatments are earmarked for 
such use. wowever, as with all other 
Government expenditures, there must be an 
appropriation before the money can be so 
spent. Accordingly, any real property 
escheatea to the District would have to 
ke disposed of in the Sawe Manuer as any 
other District property. 


If you desire any further information in connection 


with these matters, please do not hesitate to call upon 


me. 


Very truly yours, 


HUBERT B. PAIR 
Acting Corporation Counsel, D. C. 


Attachment 


I hereby certify that I have caused two copies 


of the foregoing 
Edward Curry, 
D.C, this od 


CERTIFICATE OF SERVICE 


"Brief for Appellee” to be delivered 
Corporation Counsel's Office, Washingto 


day of June, 1971. 
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